AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§176.31

Subpart D—Procedure Following
Court Decision

§176.31 Reliquidation following deci-
sion of court.

(a) Decision of U.S. Court of Inter-
national Trade. Except as provided in
paragraph (c) of this section, an entry
which is the subject of a decision of the
U.S. Court of International Trade shall
be reliquidated in accordance with the
judgment order thereon at the expira-
tion of 60 days from the date of the de-
cision, unless an appeal or motion for a
rehearing is filed. However, entries
which are the subject of decisions of
the court following a decision of the
Court of Appeals for the Federal Cir-
cuit which involve the same issue, or
which are based on submission of an
agreed statement of fact, may be reliqg-
uidated immediately upon receipt of
the judgment orders from the U.S.
Court of International Trade.

(b) Decision of the Court of Appeals for
the Federal Circuit. Except as provided
in paragraph (c) of this section, an
entry covering merchandise which is
the subject of a decision of the Court of
Appeals for the Federal Circuit shall be
reliquidated at the expiration of 90
days from the date of entry of decision
by that court and only upon receipt of
the judgment order from the U.S.
Court of International Trade. However,
no such entry shall be reliquidated pur-
suant to such order if a petition for
certiorari is taken to the Supreme
Court.

(c) Waiver of right of appeal. Upon re-
ceipt of a letter from the Assistant At-
torney General, Civil Division, Depart-
ment of Justice, signed by the Chief,
Customs Section, advising that no ap-
peal will be taken from a decision of
the U.S. Court of International Trade
or that it has been determined that no
petition for certiorari shall be filed in
the Supreme Court to review a decision
of the Court of Appeals for the Federal
Circuit, any entry or entries covered
by such decision may be reliquidated
pursuant to the judgment of the U.S.
Court of International Trade prior to
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the expiration of the times specified in
paragraphs (a) and (b) of this section.

(Sec. 514, 46 Stat. 734, as amended; 19 U.S.C.
1514)

[T.D. 70-181, 35 FR 13433, Aug. 22, 1970, as
amended by T.D. 85-90, 50 FR 21430, May 24,
1985]

PART 177—ADMINISTRATIVE
RULINGS

Sec.
177.0 Scope.

Subpart A—General Ruling Procedure

177.1 General ruling practice and defini-
tions.

177.2 Submission of ruling requests.

177.3 Nonconforming requests for rulings.

177.4 Oral discussion of issues.

177.5 Change in status of transaction.

177.6  Withdrawal of ruling requests.

177.7 Situations in which no ruling will be
issued.

177.8 Issuance of rulings.

177.9 Effect of ruling letters.

177.10 Publication of decisions.

177.11 Requests for advice by field offices.

177.12 Modification or revocation of inter-
pretive rulings, protest review decisions,
and previous treatment of substantially
identical transactions.

177.13 Inconsistent customs decisions.

Subpart B—Government Procurement;
Country-of-Origin Determinations

177.21 Applicability.

177.22 Definitions.

177.23 Who may request a country-of-origin
advisory ruling or final determination.

177.24 By whom request is filed.

177.25 Form and content of request.

177.26 Where request filed.

177.27 Oral discussion of issues.

177.28 Issuance of advisory rulings and final
determinations.

177.29 Publication of notice of final deter-
minations.

177.30 Review of final determinations.

177.31 Reexamination of final determina-
tions.

AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 66, 1202

(General Note 3(i), Harmonized Tariff Sched-
ule of the United States), 1502, 1624, 1625.

§177.0 Scope.

This part relates to the issuance of
rulings to importers and other inter-
ested persons by the CBP, other than
advance rulings under Article 509 of the
North American Free Trade Agreement
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(see subpart | of part 181 of this chap-
ter). It describes the situations in
which a ruling may be requested, the
procedures to be followed in requesting
a ruling, the conditions under which a
ruling will be issued, the effect of a rul-
ing when it is issued, and the publica-
tion of rulings in the Customs Bulletin.
The rulings issued under the provisions
of this part will usually be prospective
in application and, consequently, will
usually not relate to specific matters
or situations presently or previously
under consideration by any CBP field
office. Accordingly, the rulings re-
quested under the provisions of this
part should be distinguished from the
administrative rulings, determina-
tions, or decisions which may be re-
quested under procedures set forth
elsewhere in this chapter, including,
but not limited to, those set forth in
part 12 (relating to submissions of
proof of admissibility of articles de-
tained under section 307 of the Tariff
Act of 1930 (19 U.S.C. 1307)), part 103 (re-
lating to disclosure of information in
Customs files), part 133 (relating to dis-
puted claims of piratical copying of
copyrighted matter), subpart C of part
152 (relating to determinations con-
cerning the dutiable value of merchan-
dise by Customs field officers), part 153
(relating to enforcement of the Anti-
dumping Act, 1921, as amended), part
159 (insofar as it relates to counter-
vailing duties), part 171 (relating to
fines, penalties, and forfeitures), part
172 (relating to liquidated damages),
part 174 (relating to protests), and part
175 (relating to petitions filed by Amer-
ican manufacturers, producers, or
wholesalers pursuant to section 516 of
the Tariff Act of 1930, as amended). Nor
do the provisions of part 177 apply to
requests for decisions of an oper-
ational, administrative, or investiga-
tive nature which are properly within
the cognizance of a CBP Headquarters
Office other than Regulations and Rul-
ings, Office of International Trade.

[T.D. 80-285, 45 FR 80103, Dec. 3, 1980, as
amended by T.D. 84-149, 49 FR 28699, July 16,
1984; T.D. 89-74, 54 FR 31515, July 31, 1989;
T.D. 94-1, 58 FR 69473, Dec. 30, 1993]

§177.1

Subpart A—General Ruling
Procedure

§177.1 General ruling practice and
definitions.

(a) The issuance of rulings generally—
(1) Prospective transactions. It is in the
interest of the sound administration of
the Customs and related laws that per-
sons engaging in any transaction af-
fected by those laws fully understand
the consequences of that transaction
prior to its consummation. For this
reason, the Customs Service will give
full and careful consideration to writ-
ten requests from importers and other
interested parties for rulings or infor-
mation setting forth, with respect to a
specifically described transaction, a de-
finitive interpretation of applicable
law, or other appropriate information.
Generally, a ruling may be requested
under the provisions of this part only
with respect to prospective trans-
actions—that is, transactions which
are not already pending before a Cus-
toms Service office by reason of ar-
rival, entry, or otherwise.

(2) Current or completed transactions—
(i) Current transactions. A question aris-
ing in connection with a Customs
transaction already before a Customs
Service office will normally be resolved
by that office in accordance with the
principles and precedents previously
announced by the Headquarters Office.
If such a question cannot be resolved
on the basis of clearly established rules
set forth in the Customs and related
laws, or in the regulations thereunder,
or in applicable Treasury Decisions,
rulings, opinions, or court decisions
published in the Customs Bulletin, that
office may be requested to forward the
question to the Headquarters Office for
consideration, as more fully described
in §177.11.

(if) Completed transactions. A question
arising in connection with an entry of
merchandise which has been liquidated,
or in connection with any other com-
pleted Customs transaction, may not
be the subject of a ruling request.

(b) Oral advice. The Customs Service
will not issue rulings in response to
oral requests. Oral opinions or advice
of Customs Service personnel are not
binding on the Customs Service. How-
ever, oral inquiries may be made to
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Customs Service offices regarding ex-
isting rulings, the scope of such rul-
ings, the types of transactions with re-
spect to which the Customs Service
will issue rulings, the scope of the rul-
ings which may be issued, or the proce-
dures to be followed in submitting rul-
ing requests, as described in this part.

(c) Who may request a ruling. Except
as otherwise provided in subpart | of
part 181 of this chapter, a ruling may
be requested under this part by any
person who, as an importer or exporter
of merchandise, or otherwise, has a di-
rect and demonstrable interest in the
question or questions presented in the
ruling request, or by the authorized
agent of such person. A ‘‘person” in
this context includes an individual,
corporation, partnership, association,
or other entity or group.

(d) Definitions. (1) A “‘ruling” is a
written statement issued by the Head-
quarters Office or the appropriate of-
fice of Customs as provided in this part
that interprets and applies the provi-
sions of the Customs and related laws
to a specific set of facts. A “‘ruling let-
ter’” is a ruling issued in response to a
written request therefor and set forth
in a letter addressed to the person
making the request or his designee. A
“published ruling’ is a ruling which
has been published in the Customs Bul-
letin.

(2) An “information letter’ is a writ-
ten statement issued by the Customs
Service that does no more than call at-
tention to a well-established interpre-
tation or principle of Customs law,
without applying it to a specific set of
facts. An information letter may be
issued in response to a request for a
ruling when: (i) The request suggests
that general information, rather than a
ruling, is actually being sought, (ii) the
request is incomplete or otherwise fails
to meet the requirements set forth in
this part, or (iii) the ruling requested
cannot be issued for any other reason,
and (iv) it is believed that general in-
formation may be of some benefit to
the party making the request.

(3) A ““Customs transaction’ is an act
or activity to which the Customs and
related laws apply. A ‘‘prospective’”’
Customs transaction is one that is con-
templated or is currently being under-
taken and has not resulted in any ar-
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rival or the filing of any entry or other
document, or in any other act to bring
the transaction, or any part of it,
under the jurisdiction of any Customs
Service office. A ‘“‘current” Customs
transaction is one which is presently
under consideration by a port office of
the Customs Service. A ‘‘completed”
Customs transaction is one which has
been acted upon by a Customs Service
field office and with respect to which
that office has issued a determination
which is final in nature, but is (or was)
subject to appeal, petition, protest, or
other review, as provided in the appli-
cable Customs laws and regulations. In
a series of identical, recurring trans-
actions, each transaction shall be con-
sidered an individual transaction for
purposes of this part.

(4) An ‘“‘authorized agent’ is a person
expressly authorized by a principal to
act on his behalf. A ruling requested by
an attorney or other person acting as
an agent must include a statement de-
scribing the authority under which the
request is made. With the exception of
attorneys whose authority to represent
is known, any person appearing before
the Customs Service as an agent in
connection with a ruling request may
be required to present evidence of his
authority to represent the principal.
The foregoing requirements will not
apply to an individual representing his
full-time employer, or to a bona-fide
officer, director, or other qualified rep-
resentative of a corporation, associa-
tion, or organized group.

(5) The term ‘“‘Customs and related
laws,”” as generally used in this part,
includes any provision of the Tariff Act
of 1930, as amended (including the Har-
monized Tariff Schedule of the United
States), or the Customs Regulations, or
any provision contained in other legis-
lation (including the navigation laws),
regulations, treaties, orders, proclama-
tions, or other agreements adminis-
tered by the Customs Service.

(6) The term ‘‘Headquarters Office,”
as used herein, means the Regulations
and Rulings, Office of international
Trade at Headquarters, U.S. Customs
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and Border Protection,
DC.

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80104, Dec. 3,
1980; T.D. 84-149, 49 FR 28699, July 16, 1984;
T.D. 89-1, 53 FR 51271, Dec. 21, 1988; T.D. 89—
74, 54 FR 31515, July 31, 1989; T.D. 94-1, 58 FR
69473, Dec. 30, 1993]

Washington,

§177.2 Submission of ruling requests.

(@) Form. A request for a ruling
should be in the form of a letter. Re-
quests for Valuation and Carrier rul-
ings should be addressed to the Com-
missioner of Customs and Border Pro-
tection, Attention: Regulations and
Rulings, Office of International Trade,
Washington, DC 20229. The Division and
Branch in the Regulations and Rulings,
Office of International Trade to which
the request should be directed may also
be indicated, if known. Requests for
tariff classification rulings should be
addressed to the Director, National
Commodity Specialist Division, Regu-
lations and Rulings, Office of Inter-
national Trade, U.S. Customs and Bor-
der Protection, New York, New York,
10119, Attn: Classification Ruling Re-
quests, New York, New York 10048, or
to any service port office of the Cus-
toms and Border Protection.

(b) Content—(1) Generally. Each re-
quest for a ruling must contain a com-
plete statement of all relevant facts re-
lating to the transaction. Such facts
include the names, addresses, and other
identifying information of all inter-
ested parties (if known); the name of
the port or place at which any article
involved in the transaction will arrive
or be entered, or which will otherwise
have jurisdiction with respect to the
act or activity described in the trans-
action; and a description of the trans-
action itself, appropriate in detail to
the type of ruling requested.

(2) Description of transaction—(i) Gen-
erally. The Customs transaction to
which the ruling request relates must
be described in sufficient detail to per-
mit the proper application of relevant
customs and related laws.

(i) Tariff classification rulings. (A) If
the transaction involves the importa-
tion of an article for which a ruling as
to its proper classification under the
provisions of the Harmonized Tariff
Schedule of the United States is re-

§177.2

quested, the request for a ruling should
include a full and complete description
of the article and whenever germane to
the proper classification of the article,
information as to the article’s chief use
in the United States, its commercial,
common, or technical designation, and,
where the article is composed of two or
more materials, the relative quantity
(by weight and by volume) and value of
each. The ruling request should also
note, whenever germane, the purchase
price of the article, and its approxi-
mate selling price in the United States.
Individual requests for rulings sub-
mitted to service port offices will be
limited to five (5) merchandise items,
all of which must be of the same class
or kind.

(B) Rulings issued by the Director,
National Commodity Specialist Divi-
sion, or any service port office are lim-
ited to prospective transactions. Only
the Headquarters Office will prepare
final decisions under §177.11 (Requests
for Advice by Field Officers), or §174.23
(Further Review of Protests), §177.10
(Change of Practice), decisions under
part 175 of this chapter (petitions under
section 516, Tariff Act of 1930, as
amended), decisions under §177.13 (In-
consistent Customs decisions), and de-
cisions under Policies and Procedures
Manual Supplement 2126-01.

(C) The requesting party may send
the request directly to the Director,
Commercial and Trade Facilitation Di-
vision, Regulations and Rulings, Office
of International Trade, U.S. Customs
and Border Protection, Washington, DC
20229. The Headquarters Office retains
authority to independently review all
tariff classification ruling letters
issued by the Director, National Com-
modity Specialist Division, and any
service port office. If the importer or
other person to whom a ruling letter is
issued disagrees with the tariff classi-
fication set forth in a ruling issued by
the Director, National Commodity Spe-
cialist Division, or any service port of-

fice, he may petition the Director,
Commercial Rulings Division, U.S.
Customs Service, Washington, DC

20229, for review of the ruling.

(iii) Valuation rulings. If the trans-
action involves the valuation of an ar-
ticle for Customs purposes, the request
for a ruling should include all of the
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applicable information described in
subpart C of part 152 of this chapter,
and, insofar as is relevant, the informa-
tion which would be required on an in-
voice as described in subpart F of part
141 of this chapter. The request should
also describe the nature of the trans-
action (whether f.o.b./c.i.f., ex-factory,
or some other arrangement), the rela-
tionship (if any) of the parties, whether
the transaction was at arm’s-length,
whether there have been other sales of
the same or similar merchandise in the
country of exportation, whether an
agency relationship exists, or any
other information relevant to a deter-
mination under section 402 or 402a of
the Tariff Act of 1930, as amended (19
U.S.C. 1401a, 1402).

(iv) Carrier rulings. If the transaction
involves a vessel, the request for a rul-
ing should include information relating
to place of build and nationality of reg-
istration and, if to be used in waters
under the jurisdiction of the United
States, the exact place or places of in-
tended use, if known. If the request for
a ruling involves a determination as to
whether or not the primary object of a
contemplated voyage would be consid-
ered to be coastwise transportation in
violation of 46 U.S.C. 289 (see §4.80a of
this chapter), the request should com-
pletely identify the voyage, including
the proposed time of arrival at and de-
parture from every port on the
itinerary and any coordination of the
voyage with special events at coastwise
ports, and should be accompanied by
samples, if available, of brochures, ad-
vertising, and other information that
may be relevant to a determination of
the primary object of the proposed voy-
age.

(3) Samples. Each request for a ruling
regarding the status of an article under
any Customs or related law affecting
the importation or arrival of that arti-
cle should be accompanied by photo-
graphs, drawings, or other pictorial
representations of the article and,
whenever possible, by a sample article,
unless a precise description of the arti-
cle is not essential to the ruling re-
quested. Any article consisting of ma-
terials in chemical or physical com-
bination for which a laboratory anal-
ysis has been prepared by or for the
manufacturer should include a copy of
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that analysis. A sample submitted in
connection with a request for a ruling
becomes a part of the Customs Service
file in the matter and will be retained
until the ruling is issued or the ruling
request is otherwise disposed of. If the
return of the sample is desired, the rul-
ing request should so state and should
specify the desired means of return. A
sample should only be submitted with
the understanding that all or a part of
it may be damaged or consumed in the
course of examination, testing, anal-
ysis, or other actions undertaken in
connection with the ruling request.

(4) Related documents. If the question
or questions presented in the ruling re-
quest directly relate to matters set
forth in any invoice, contract, agree-
ment, or other document, a copy of the
document must be submitted with the
request. (Original documents should
not be submitted inasmuch as any doc-
uments or exhibits furnished with the
ruling request become a part of the
Customs Service file in the matter and
cannot be returned.) The relevant facts
reflected in any documents submitted,
and an explanation of their bearing on
the question or questions presented,
must be expressly set forth in the rul-
ing request.

(5) Prior or current transactions. Each
request for a ruling must state wheth-
er, to the knowledge of the person sub-
mitting the request, the same trans-
action, or one identical to it, has ever
been considered, or is currently being
considered by any Customs Service of-
fice or whether, to the knowledge of
the person submitting the request, the
issues involved have ever been consid-
ered, or are currently being considered,
by the United States Court of Inter-
national Trade, the United States
Court of Appeals for the Federal Cir-
cuit, or any court of appeal therefrom.
Where the transaction described in the
ruling request is but one of a series of
similar and related transactions, that
fact must also be stated.

(6) Statement of position. If the request
for a ruling asks that a particular de-
termination or conclusion be reached
in the ruling letter, a statement must
be included in the request setting forth
the basis for that determination or
conclusion, together with a citation of
all relevant supporting authority.
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(7) Privileged or confidential informa-
tion. Information which is claimed to
constitute trade secrets or privileged
or confidential commercial or financial
information regarding the business
transactions of private parties the dis-
closure of which would cause substan-
tial harm to the competitive position
of the person making the request (or of
another interested party), must be
identified clearly and the reasons such
information should not be disclosed, in-
cluding, where applicable, the reasons
the disclosure of the information would
prejudice the competitive position of
the person making the request (or of
another interested party) must be set
forth.

(c) Signing; instructions as to reply.
The request for a ruling must be signed
by a person authorized to make the re-
quest, as described in §177.1(c). A ruling
requested by a principal or authorized
agent may direct that the ruling letter
be addressed to the other.

(d) Requests for immediate consider-
ation. The Customs Service will nor-
mally process requests for rulings in
the order they are received and as ex-
peditiously as possible. However, a re-
quest that a particular matter be given
consideration ahead of its regular
order, if made in writing at the time
the request is submitted, or subsequent
thereto, and showing a clear need for
such treatment, will be given consider-
ation as the particular circumstances
warrant and permit. Requests for spe-
cial consideration made by telegram
will be treated in the same manner as
requests made by letter, but rulings
will not ordinarily be issued by tele-
gram. In no event can any assurance be
given that a particular request for a
ruling will be acted upon by the time
requested. However, upon request and
where a clear need is shown for such
action, a collect telephone call will be

§177.4

made to advise that the ruling letter
has been issued and is being mailed.

(R.S. 251, as amended, secs. 481, 484, 624, 46
Stat. 719, 46 Stat. 719, 722, as amended, 759 (19
U.S.C. 66, 1481, 1484, 1624))

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80104, Dec. 3,
1980; T.D. 84-149, 49 FR 28699, July 16, 1984;
T.D. 85-39, 50 FR 9613, Mar. 11, 1985; T.D. 85-
90, 50 FR 21430, May 24, 1985; T.D. 89-1, 53 FR
51271, Dec. 21, 1988; T.D. 89-74, 54 FR 31515,
July 31, 1989; T.D. 97-82, 62 FR 51771, Oct. 3,
1997; T.D. 99-27, 64 FR 13677, Mar. 22, 1999;
T.D. 02-49, 67 FR 53496, Aug. 16, 2002]

§177.3 Nonconforming for

rulings.

A person submitting a request for a
ruling that does not comply with all of
the provisions of this part will be so
notified in writing, and the require-
ments that have not been met will be
pointed out. Except in the case of rul-
ing requests submitted to Area or Dis-
trict offices, such person will be given
a period of thirty (30) days from the
date of the notice (or such longer pe-
riod as the notice may provide) to sup-
ply any additional information that is
requested or otherwise conform the
ruling request to the requirements re-
ferred to in the notice. The Customs
Service file with respect to ruling re-
quests which are not brought into com-
pliance with the provisions of this part
within the period of time allowed will
be administratively closed and the re-
quest removed from active consider-
ation until such time as the defi-
ciencies cited in the notice are cor-
rected. A request for a ruling that is
removed from active consideration by
reason of failing to comply with the
provisions of this part may be treated
as withdrawn. In the case of ruling re-
quests made to Area or District offices,
a failure to comply with the provisions
of this part will result in the return of
the ruling request with the notice
specifying the deficiencies and such re-
quests will not be considered as having
been filed until such deficiencies are
corrected.

[T.D. 89-74, 54 FR 31515, July 31, 1989]

requests

§177.4 Oral discussion of issues.

(a) Generally. A person submitting a
request for a ruling and desiring an op-
portunity to orally discuss the issue or
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issues involved should indicate that de-
sire in writing at the time the ruling
request is filed. Such a discussion will
only be scheduled when, in the opinion
of the Customs personnel by whom the
ruling request is under consideration, a
conference will be helpful in deciding
the issue or issues involved or when a
determination or conclusion contrary
to that advocated in the ruling request
is contemplated. Conferences are
scheduled for the purpose of affording
the parties an opportunity to freely
and openly discuss the matters set
forth in the ruling request. Accord-
ingly, the parties will not be bound by
any argument or position advocated or
agreed to, expressly or by implication,
during the conference unless either
party subsequently agrees to be so
bound in writing. The conference will
not conclude with the issuance of a rul-
ing letter.

(b) Time, place, and number of con-
ferences. If a request for a conference is
granted, the person making the request
will be notified of the time and place of
the conference. No more than one con-
ference with respect to the matters set
forth in a ruling request will be sched-
uled, unless, in the opinion of the Cus-
toms personnel by whom the ruling re-
quest is under consideration, addi-
tional conferences are necessary.

(c) Representation. A person whose re-
quest for a conference has been granted
may be accompanied at that con-
ference by counsel or other representa-
tives, or may designate such persons to
attend the conference in his place.

(d) Additional information presented at
conferences. It will be the responsibility
of the person submitting the request
for a ruling to provide for inclusion in
the Customs Service file in the matter
a written record setting forth any and
all additional information, documents,
and exhibits introduced during the con-
ference to the extent that person con-
siders such material relevant to the
consideration of the ruling request.
[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80105, Dec. 3,

1980; T.D. 84-149, 49 FR 28699, July 16, 1984;
T.D. 89-74, 54 FR 31515, July 31, 1989]

§177.5 Change in status of transaction.

Each person submitting a request for
a ruling in connection with a Customs
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transaction shall immediately advise
Customs in writing of any change in
the status of that transaction, as de-
fined in §177.1(d)(3). In particular, the
Customs Service office to which the re-
quest was made must be advised when
any transaction described in the ruling
request as prospective becomes current
and under the jurisdiction of a Customs
Service field office. In addition, any
person engaged in a Customs trans-
action coming under the jurisdiction of
a Customs Service field office and hav-
ing previously requested a ruling with
respect to that transaction shall advise
the field office of that fact. The field
office will normally withhold action
with respect to any transaction for
which a ruling has previously been re-
quested pending the disposition of the
ruling request.

[T.D. 80-285, 45 FR 80105, Dec. 3, 1980, as
amended by T.D. 84-149, 49 FR 28699, July 16,
1984; T.D. 89-74, 54 FR 31516, July 31, 1989]

§177.6 Withdrawal of ruling requests.

Any request for a ruling may be
withdrawn by the person submitting it
at any time before the issuance of a
ruling letter or any other final disposi-
tion of the request. All correspondence,
documents, and exhibits submitted in
connection with the request will be re-
tained in the Customs Service file and
will not be returned. In addition, the
Headquarters Office may forward to
Customs Service field offices which
have or may have jurisdiction over the
transaction to which the ruling request
relates, its views in regard to the
transaction or the issues involved
therein, as well as appropriate informa-
tion derived from materials in the Cus-
toms Service file.

[T.D. 80-285, 45 FR 80105, Dec. 3, 1980]

§177.7 Situations in which no ruling
will be issued.

(a) Generally. No ruling letter will be
issued in response to a request for a
ruling which fails to comply with the
provisions of this part. Moreover, no
ruling letter will be issued with regard
to transactions or questions which are
essentially hypothetical in nature or in
any instance in which it appears con-
trary to the sound administration of
the Customs and related laws to do so.
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No ruling letter will be issued in regard
to a completed transaction.

(b) Pending litigation in the United
States Court of International Trade. No
ruling letter will be issued with respect
to any issue which is pending before
the United States Court of Inter-
national Trade, the United States
Court of Appeals for the Federal Cir-
cuit, or any court of appeal therefrom.
Litigation before any other court will
not preclude the issuance of a ruling
letter, provided neither the Customs
Service nor any of its officers or agents
is named as a defendant.

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 85-90, 50 FR 21430, May 24,
1985]

§177.8 Issuance of rulings.

(@) Ruling letters—(1) Generally. The
Customs Service will endeavor to issue
a ruling letter setting forth a deter-
mination with respect to a specifically
described Customs transaction when-
ever a request for such a ruling is sub-
mitted in accordance with the provi-
sions of this part and it is in the sound
administration of the Customs and re-
lated laws to do so. Otherwise, a re-
quest for a ruling will be answered by
an information letter or, in those situ-
ations in which general information is
likely to be of little or no value, by a
letter stating that no ruling can be
issued.

(2) Submission of ruling letters to field
offices. Any person engaging in a Cus-
toms transaction with respect to which
a binding tariff classification ruling
letter (including pre-entry classifica-
tion decisions) has been issued under
this part shall ascertain that a copy of
the ruling letter is attached to the doc-
uments filed with the appropriate Cus-
toms Service office in connection with
that transaction, or shall otherwise in-
dicate with the information filed for
that transaction that a ruling has been
received. Any person receiving a ruling
setting forth the tariff classification of
merchandise shall set forth such classi-
fication in the documents or informa-
tion filed in connection with any subse-
quent entry of that merchandise; the
failure to do so may result in a rejec-
tion of the entry and the imposition of
such penalties as may be appropriate.
A ruling received after the filing of
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such documents or information shall
immediately be brought to the atten-
tion of the appropriate Customs Serv-
ice field office.

(3) Disclosure of ruling letters. The rul-
ing letter shall be based on the infor-
mation set forth in the ruling request.
No part of the ruling letter, including
names, addresses, or information relat-
ing to the business transactions of pri-
vate parties, shall be deemed to con-
stitute privileged or confidential com-
mercial or financial information or
trade secrets exempt from disclosure
pursuant to the Freedom of Informa-
tion Act, as amended (5 U.S.C. 552), un-
less, as provided in §177.2(b)(7), the in-
formation claimed to be exempt from
disclosure is clearly identified and the
reasons for the exemption are set forth.
Before the issuance of the ruling letter,
the person submitting the ruling re-
quest, will be notified of any decision
adverse to his claim for exemption
from disclosure and will, upon written
request to Customs within 10 working
days of the date of notification, be per-
mitted to withdraw the ruling request.
All ruling letters issued by the Cus-
toms Service will be available, upon
written request, for inspection and
copying by any person (with any por-
tions determined to be exempt from
disclosure deleted).

(b) Other rulings. The Headquarters
Office may from time to time issue
other rulings with respect to issues or
transactions described or suggested by
requests for rulings submitted under
the provisions of this part, or with re-
spect to issues or transactions other-
wise brought to its attention. These
rulings, which are statements of the of-
ficial position of the Customs Service
which are likely to be of widespread in-
terest and application, are published in
the Customs Bulletin, as described in
§177.10.

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80105, Dec. 3,
1980; T.D. 84-149, 49 FR 28699, July 16, 1984;
T.D. 89-74, 54 FR 31516, July 31, 1989]

§177.9 Effect of ruling letters.

(a) Effect of ruling letters generally. A
ruling letter issued by the Customs
Service under the provisions of this
part represents the official position of
the Customs Service with respect to
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the particular transaction or issue de-
scribed therein and is binding on all
Customs Service personnel in accord-
ance with the provisions of this section
until modified or revoked. In the ab-
sence of a change of practice or other
modification or revocation which af-
fects the principle of the ruling set
forth in the ruling letter, that prin-
ciple may be cited as authority in the
disposition of transactions involving
the same circumstances. Generally, a
ruling letter is effective on the date it
is issued and may be applied to all en-
tries which are unliquidated, or other
transactions with respect to which the
Customs Service has not taken final
action on that date. See, however,
§177.10(e) (changes of practice pub-
lished in the FEDERAL REGISTER) and
§177.12 (rulings which modify or revoke
previous rulings, decisions, or treat-
ments).

(b) Application of rulings to trans-
actions—(1) Generally. Each ruling let-
ter is issued on the assumption that all
of the information furnished in connec-
tion with the ruling request and incor-
porated in the ruling letter, either di-
rectly, by reference, or by implication,
is accurate and complete in every ma-
terial respect. The application of a rul-
ing letter by a Customs Service field
office to the transaction to which it is
purported to relate is subject to the
verification of the facts incorporated
in the ruling letter, a comparison of
the transaction described therein to
the actual transaction, and the satis-
faction of any conditions on which the
ruling was based. If, in the opinion of
any Customs Service field office by
whom the transaction is under consid-
eration or review, the ruling letter
should be modified or revoked, the
findings and recommendations of that
office will be forwarded to the Head-
quarters Office for consideration, as
provided in §177.11(b)(1)(i), prior to any
final disposition with respect to the
transaction by that office. Otherwise,
if the transaction described in the rul-
ing letter and the actual transaction
are the same, and any and all condi-
tions set forth in the ruling letter have
been satisfied, the ruling will be ap-
plied to the transaction.

(2) Tariff classification rulings. Each
ruling letter setting forth the proper
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classification of an article under the
provisions of the Harmonized Tariff
Schedule of the United States will be
applied only with respect to trans-
actions involving articles identical to
the sample submitted with the ruling
request or to articles whose description
is identical to the description set forth
in the ruling letter.

(3) Valuation rulings. Each ruling let-
ter setting forth the proper valuation
of an article under the provisions of
section 402 of the Tariff Act of 1930, as
amended (19 U.S.C. 1401a), will be ap-
plied only with respect to transactions
involving the same merchandise and
like facts.

(4) Carrier rulings. Each ruling letter
setting forth the applicability of the
navigation laws to a vessel will be ap-
plied only with respect to transactions
involving operations identical to those
set forth in the ruling letter. Each rul-
ing letter setting forth a determination
as to whether or not the primary ob-
ject of a contemplated voyage is coast-
wise transportation in violation of 46
U.S.C. 289 will be binding on the United
States Customs Service with respect to
any transaction identical to the facts
and circumstances described in the rul-
ing request and undertaken in reliance
on the ruling letter.

(c) Reliance on ruling letters by others.
Except when public notice and com-
ment procedures apply under §177.12, a
ruling letter is subject to modification
or revocation by CBP without notice to
any person other than the person to
whom the ruling letter was addressed.
Accordingly, no other person should
rely on the ruling letter or assume that
the principles of that ruling will be ap-
plied in connection with any trans-
action other than the one described in
the letter. However, any person eligible
to request a ruling under §177.1(c) may
request information as to whether a
previously-issued ruling letter has been
modified or revoked by writing the
Commissioner of Customs and Border
Protection, Attention: Regulations and
Rulings, Office of International Trade,
Washington, DC 20229, and either en-
closing a copy of the ruling letter or
furnishing other information sufficient
to permit the ruling letter in question
to be identified.
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(d)-(e) [Reserved]

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80105, Dec. 3,
1980; T.D. 84-149, 49 FR 28699, July 16, 1984;
T.D. 87-89, 52 FR 24446, July 1, 1987; T.D. 89-
1, 53 FR 51271, Dec. 21, 1988; T.D. 89-74, 54 FR
31516, July 31, 1989; T.D. 02-49, 67 FR 53496,
Aug. 16, 2002]

§177.10 Publication of decisions.

(a) Generally. Within 90 days after
issuing any interpretive decision under
the Tariff Act of 1930, as amended, re-
lating to any Customs transaction
(prospective, current, or completed),
the Customs Service shall publish the
decision in the Customs Bulletin or
otherwise make it available for public
inspection. For purposes of this para-
graph an interpretive decision includes
any ruling letter, internal advice
memorandum, or protest review deci-
sion. Disclosure is governed by 31 CFR
part 1, 19 CFR part 103, and 19 CFR
177.8(a)(3).

(b) [Reserved]

(c) Changes of practice. Before the
publication of a ruling which has the
effect of changing an established and
uniform practice and which results in
the assessment of a higher rate of duty
within the meaning of 19 U.S.C. 1315(d),
notice that the practice (or prior ruling
on which that practice was based) is
under review will be published in the
FEDERAL REGISTER and interested par-
ties will be given an opportunity to
make written submissions with respect
to the correctness of the contemplated
change.

(d) Limiting rulings. A published rul-
ing may limit the application of a
court decision to the specific article
under litigation, or to an article of a
specific class or kind of such merchan-
dise, or to the particular circumstances
or entries which were the subject of the
litigation.

(e) Effective dates. Except as other-
wise provided in §177.12(e) or in the rul-
ing itself, all rulings published under
the provisions of this part will be ap-
plied immediately. If the ruling in-
volves merchandise, it will be applica-
ble to all unliquidated entries, except
that a change of practice resulting in
the assessment of a higher rate of duty
or increased duties shall be effective
only as to merchandise entered for con-
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sumption or withdrawn from ware-
house for consumption on or after the
90th day after publication of the
change in the FEDERAL REGISTER.

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 78-394, 43 FR 49792, Oct. 25,
1978; T.D. 89-74, 54 FR 31517, July 31, 1989;
T.D. 02-49, 67 FR 53496, Aug. 16, 2002]

§177.11 Requests for advice by field
offices.

(a) Generally. Advice or guidance as
to the interpretation or proper applica-
tion of the Customs and related laws
with respect to a specific Customs
transaction may be requested by Cus-
toms Service field offices from the
Headquarters Office at any time,
whether the transaction is prospective,
current, or completed. Advice as to the
proper application of the Customs and
related laws to a current transaction
will be sought by a Customs Service
field office whenever that office is re-
quested to do so, pursuant to paragraph
(b) of this section, by an importer or
other person having an interest in the
transaction. Advice or guidance will be
furnished by the Headquarters Office as
a means of assisting Customs personnel
in the orderly processing of Customs
transactions under consideration by
them and to insure the consistent ap-
plication of the Customs and related
laws in the several Customs districts.
Requests for advice received by the
Headquarters Office will be processed
as expeditiously as possible.

(b) Certain current transactions—(1)
When a ruling has been issued—(i) Re-
quests by field offices. If any Customs
Service office has issued a ruling letter
with respect to a particular Customs
transaction and the Customs Service
field office having jurisdiction over
that transaction believes that the rul-
ing should be modified or revoked, the
field office will forward to the Head-
quarters Office, pursuant to
§177.9(b)(1), a request that the ruling be
reconsidered. The field office will no-
tify the importer or other person to
whom the ruling letter was issued, in
writing, that it has requested the
Headquarters Office to reconsider the
ruling.

(i) Requests by importers and others. If
the importer or other person to whom
a ruling letter is issued disagrees with

345



§177.11

the Customs Service field office having
jurisdiction over the transaction to
which the ruling relates as to the prop-
er application of the ruling to the
transaction, the field office will, upon
receipt of a written request submitted
in accordance with the procedure set
forth in paragraph (b)(3) of this section,
request advice from the Headquarters
Office as to the proper application of
the ruling to the transaction. Such ad-
vice may not be requested for the pur-
pose of seeking reconsideration of a
ruling with which the importer or
other person to whom the ruling letter
was issued disagrees.

(2) When no ruling has been issued. In-
ternal advice will be sought by a Cus-
toms Service field office with respect
to a current transaction for which no
ruling was requested or issued under
the provisions of this part whenever a
difference of opinion exists as to the in-
terpretation or proper application of
the Customs and related laws to the
transaction, and the field office is re-
quested to seek such advice by an im-
porter or other person who would have
been entitled, under §177.1(c), to re-
quest a ruling with respect to the
transaction, while prospective. The re-
quest must be submitted to the field of-
fice in writing and in accordance with
the provisions of paragraph (b)(3) of
this section.

(3) Form of request by importers and
others. An importer or other person re-
questing that a Customs Service field
office seek advice from the Head-
quarters Office must make such a re-
quest, in writing, to the field office
having jurisdiction over the trans-
action in question. The request shall
contain a complete statement setting
forth a description of the transaction,
the specific questions presented, the
applicable law, and an argument for
the conclusions advocated. The state-
ment must also specify whether, to the
knowledge of the person submitting
the statement, the same transaction,
or one identical to it, has ever been
considered, or is currently being con-
sidered, by any Customs Service office.
In addition, the statement should indi-
cate at which port or ports of entry
identical or substantially identical
merchandise has been entered.
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(4) Review of requests by importers and
others. All requests submitted by im-
porters and other persons under para-
graph (b)(3) of this section, will be re-
viewed by the field office to which they
are submitted. In the event a difference
of opinion exists as to the description
of the transaction or as to the point or
points at issue, the person submitting
the request will be so advised in writ-
ing. If agreement cannot be reached,
both the statements of the person sub-
mitting the request and the field office
will be forwarded to the Headquarters
Office for consideration.

(5) Refusal by Headquarters Office to
furnish advice. The Headquarters Office
may refuse to consider the questions
presented to it in the form of a request
for internal advice whenever (i) the
Headquarters Office determines that
the period of time necessary to give
adequate consideration to the ques-
tions presented would result in a with-
holding of action with respect to the
transaction, or in any other situation,
that is inconsistent with the sound ad-
ministration of the Customs and re-
lated laws, and (ii) the questions pre-
sented can subsequently be raised by
the importer or other interested party
in the form of a protest filed in accord-
ance with the provisions of part 174 of
this chapter.

(6) Effect of advice received from the
Headquarters Office. Advice furnished
by the Headquarters Office in response
to a request therefor represents the of-
ficial position of the Customs Service
as to the application of the Customs
laws to the facts of a specific trans-
action. If the field office believes that
the advice furnished by the Head-
quarters Office should be reconsidered,
it shall promptly request such recon-
sideration. Otherwise, the advice fur-
nished by the Headquarters Office will
be applied by the field office in its dis-
position of the Customs transaction in
question.

(7) Publication. Within 90 days after
issuing an internal advice memo-
randum, the Customs Service shall
publish the decision in the Customs
Bulletin or otherwise make it available
for public inspection. Disclosure is gov-
erned by 31 CFR part 1 and 19 CFR part
103.
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(8) Judicial review of importers’ re-
quests. A refusal by the Headquarters
Office to consider the questions raised
by an importer in the form of a request
for internal advice may be appealed to
the Court of International Trade if the
importer demonstrates to the Court
that he would be irreparably harmed
unless given an opportunity to obtain
judicial review prior to the importa-
tion of the merchandise.

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 78-394, 43 FR 49792, Oct. 25,
1978; T.D. 80-285, 45 FR 80106, Dec. 3, 1980;
T.D. 84-149, 49 FR 28699, July 16, 1984; T.D. 85—
90, 50 FR 21431, May 24, 1985; T.D. 89-74, 54 FR
31517, July 31, 1989; T.D. 02-49, 67 FR 53496,
Aug. 16, 2002]

§177.12 Modification or revocation of
interpretive rulings, protest review
decisions, and previous treatment
of substantially identical trans-
actions.

(a) General. An interpretive ruling,
which includes an internal advice deci-
sion, issued under this part, or a hold-
ing or principle covered by a protest re-
view decision issued under part 174 of
this chapter, if found to be in error or
not in accord with the current views of
Customs, may be modified or revoked
by an interpretive ruling issued under
this section. In addition, an interpre-
tive ruling issued under this section
may have the effect of modifying or re-
voking the treatment previously ac-
corded by Customs to substantially
identical transactions. A modification
or revocation under this section must
be carried out in accordance with the
notice procedures set forth in para-
graph (b) or paragraph (c) of this sec-
tion except as otherwise provided in
paragraph (d) of this section, and the
modification or revocation will take ef-
fect as provided in paragraph (e) of this
section.

(b) Interpretive rulings or protest review
decisions. Customs may modify or re-
voke an interpretive ruling or holding
or principle covered by a protest review
decision that has been in effect for less
than 60 calendar days by simply giving
written notice of the modification or
revocation to the person to whom the
original ruling was issued or whose
current transaction was the subject of
the internal advice decision or, in the
case of a protest review decision, to the
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person identified on the Customs Form
19 as the protestant or to any other
person designated to receive notice of
denial of a protest under §174.30(b) of
this chapter. However, when Customs
contemplates the issuance of an inter-
pretive ruling that would modify or re-
voke an interpretive ruling or holding
or principle covered by a protest review
decision which has been in effect for 60
or more calendar days, the following
procedures will apply:

(1) Publication of proposed action. A
notice proposing the modification or
revocation and inviting public com-
ment on the proposal will be published
in the Customs Bulletin. The notice will
refer to all previously issued interpre-
tive rulings or protest review decisions
that Customs has identified as being
the subject of the proposed action and
will invite any member of the public
who has received another interpretive
ruling or protest review decision in-
volving the issue that is the subject of
the proposed action to advise Customs
of that fact. Interested parties will
have 30 calendar days from the date of
publication of the notice to submit
written comments on the proposed
modification or revocation and to ad-
vise Customs in writing that they are
recipients of an affected interpretive
ruling or protest review decision that
was not identified in the notice.

(2) Notice of final action. In the ab-
sence of extraordinary circumstances,
within 30 calendar days after the close
of the public comment period, any sub-
mitted comments will be considered
and a final modifying or revoking no-
tice or notice of other appropriate final
action on the proposed modification or
revocation will be published in the Cus-
toms Bulletin. In addition, a written de-
cision will be issued to the person to
whom, or on whose transaction, the
original interpretive ruling was issued
or, in the case of a protest review deci-
sion, to the person identified on the
Customs Form 19 as the protestant or
to any other person designated to re-
ceive notice of denial of a protest under
§174.30(b) of this chapter. Publication
of a final modifying or revoking notice
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in the Customs Bulletin will have the ef-
fect of modifying or revoking any in-
terpretive ruling or holding or prin-
ciple covered by a protest review deci-
sion that involves merchandise or an
issue that is substantially identical in
all material respects to the merchan-
dise or issue that is the subject of the
modification or revocation, including
an interpretive ruling or holding or
principle covered by a protest review
decision that is not specifically identi-
fied in the final modifying or revoking
notice.

(c) Treatment previously accorded to
substantially identical transactions—(1)
General. The issuance of an interpretive
ruling that has the effect of modifying
or revoking the treatment previously
accorded by Customs to substantially
identical transactions must be in ac-
cordance with the procedures set forth
in paragraph (c)(2) of this section. The
following rules will apply for purposes
of determining under this section
whether a treatment was previously
accorded by Customs to substantially
identical transactions of a person:

(i) There must be evidence to estab-
lish that:

(A) There was an actual determina-
tion by a Customs officer regarding the
facts and issues involved in the
claimed treatment;

(B) The Customs officer making the
actual determination was responsible
for the subject matter on which the de-
termination was made; and

(C) Over a 2-year period immediately
preceding the claim of treatment, Cus-
toms consistently applied that deter-
mination on a national basis as re-
flected in liquidations of entries or rec-
onciliations or other Customs actions
with respect to all or substantially all
of that person’s Customs transactions
involving materially identical facts
and issues;

(ii) The determination of whether the
requisite treatment occurred will be
made by Customs on a case-by-case
basis and will involve an assessment of
all relevant factors. In particular, Cus-
toms will focus on the past trans-
actions to determine whether there
was an examination of the merchandise
(where applicable) by Customs or the
extent to which those transactions
were otherwise reviewed by Customs to

19 CFR Ch. | (4-1-08 Edition)

determine the proper application of the
Customs laws and regulations. For pur-
poses of establishing whether the reg-
uisite treatment occurred, Customs
will give diminished weight to trans-
actions involving small quantities or
values, and Customs will give no
weight whatsoever to informal entries
and to other entries or transactions
which Customs, in the interest of com-
mercial facilitation and accommoda-
tion, processes expeditiously and with-
out examination or Customs officer re-
view;

(iii) Customs will not find that a
treatment was accorded to a person’s
transactions if:

(A) The person’s own transactions
were not accorded the treatment in
question over the 2-year period imme-
diately preceding the claim of treat-
ment;

(B) The issue in question involves the
admissibility of merchandise;

(C) The person made a material false
statement or material omission in con-
nection with a Customs transaction or
in connection with the review of a Cus-
toms transaction and that statement
or omission affected the determination
on which the treatment claim is based;
or

(D) Customs advised the person re-
garding the manner in which the trans-
actions should be presented to Customs
and the person failed to follow that ad-
vice; and

(iv) The evidentiary burden as re-
gards the existence of the previous
treatment is on the person claiming
that treatment. The evidence of pre-
vious treatment by Customs must in-
clude a list of all materially identical
transactions by entry number (or other
Customs assigned number), the quan-
tity and value of merchandise covered
by each transaction (where applicable),
the ports of entry, the dates of final ac-
tion by Customs, and, if known, the
name and location of the Customs offi-
cer who made the determination on
which the claimed treatment is based.
In addition, in cases in which an entry
is liquidated without any Customs re-
view (for example, the entry is lig-
uidated automatically as entered), the
person claiming a previous treatment
must be prepared to submit to Customs
written or other appropriate evidence
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of the earlier actual determination of a
Customs officer that the person relied
on in preparing the entry and that is
consistent with the liquidation of the
entry.

(2) Notice procedures—(i) When Cus-
toms has reason to believe that a con-
templated interpretive ruling would
have the effect of modifying or revok-
ing the treatment previously accorded
by Customs to substantially identical
transactions, notice of the intent to
modify or revoke that treatment will
be published in the Customs Bulletin ei-
ther as a separate action or in connec-
tion with a proposed modification or
revocation of an interpretive ruling or
holding or principle covered by a pro-
test review decision under paragraph
(b)(1) of this section. The notice will
give interested parties 30 calendar days
from the date of publication of the no-
tice to submit written comments on
the proposed modification or revoca-
tion and will invite any member of the
public whose substantially identical
transactions have been accorded the
same treatment to advise Customs in
writing of that fact, supported by ap-
propriate details regarding those trans-
actions, within that 30-day period.
Within 30 calendar days after the close
of the public comment period, any sub-
mitted comments will be considered,
notice of the final interpretive ruling
or other final action on the proposed
modification or revocation will be pub-
lished in the Customs Bulletin. Written
confirmation of the applicability of a
final modification or revocation will be
sent to each person identified as having
had substantially identical trans-
actions that were accorded the same
treatment.

(ii) If Customs is not aware prior to
issuance that a contemplated interpre-
tive ruling would have the effect of
modifying or revoking the treatment
previously accorded by Customs to sub-
stantially identical transactions, the
interpretive ruling will be issued and
generally will be effective as provided
in §177.9. However, Customs will, upon
written application by a person claim-
ing that the interpretive ruling has the
effect of modifying or revoking the
treatment previously accorded by Cus-
toms to his substantially identical
transactions, consider delaying the ef-
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fective date of the interpretive ruling
with respect to that person, and con-
tinue the treatment previously ac-
corded the substantially identical
transactions, pending completion of
the procedures set forth in paragraph
(c)(2)(i) of this section.

(d) Exceptions to notice requirements—
(1) Publication and issuance not required.
The publication and issuance require-
ments set forth in paragraphs (b) and
(c) of this section are inapplicable in
circumstances in which a Customs po-
sition is modified, revoked or other-
wise materially affected by operation
of law or by publication pursuant to
other legal authority or by other ap-
propriate action taken by Customs in
furtherance of an order, instruction or
other policy decision of another gov-
ernmental agency or entity pursuant
to statutory or delegated authority.
Such circumstances include, but are
not limited to, the following:

(i) Adoption or amendment of a stat-
utory provision, including any change
to the Harmonized Tariff Schedule of
the United States;

(ii) Promulgation of a treaty or other
international agreement under the for-
eign affairs function of the United
States;

(iii) Issuance of a Presidential Proc-
lamation or Executive Order, or
issuance of a decision or policy deter-
mination pursuant to authority dele-
gated by the President;

(iv) Subject to the provisions of
§152.16 of this chapter, the rendering of
a judicial decision which has the effect
of overturning the Customs position;

(v) Publication of a decision in the
FEDERAL REGISTER as a result of a peti-
tion by a domestic interested party
pursuant to 19 U.S.C. 1516 (see part 175
of this chapter);

(vi) Publication of an interim or final
rule in the FEDERAL REGISTER in ac-
cordance with 5 U.S.C. 553;

(vii) Publication of a final interpreta-
tive rule in the FEDERAL REGISTER in
accordance with 5 U.S.C. 553 following
public notice and comment procedures;
and

(viii) Publication of a final ruling in
the FEDERAL REGISTER in accordance
with 19 U.S.C. 1315(d) and §177.10(c) re-
lating to change of established and uni-
form practice.
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(2) Publication not required. In the fol-
lowing circumstances a final modifying
or revoking ruling will be issued to the
person entitled to it under paragraph
(b) or (c) of this section but Customs
Bulletin publication under paragraph
(b) or (c) of this section is not required:

(i) The modifying ruling corrects a
clerical error; or

(if) The modifying or revoking ruling
is directed to a ruling issued under sub-
part | of part 181 of this chapter relat-
ing to advance rulings under the North
American Free Trade Agreement.

(e) Effective date and application to
transactions—(1) Rulings or decisions in
effect for less than 60 days. If an inter-
pretive ruling or holding or principle
covered by a protest review decision
that is modified or revoked under this
section had been in effect for less than
60 calendar days, the modifying or re-
voking interpretive ruling:

(i) Will be effective on its date of
issuance with respect to the specific
transaction covered by the modifying
or revoking interpretive ruling: and

(i) Will be applicable to merchandise
entered, or withdrawn from warehouse
for consumption, on and after its date
of issuance.

(2) Rulings or decisions in effect for 60
or more days. If an interpretive ruling
or holding or principle covered by a
protest review decision that is modi-
fied or revoked under this section had
been in effect for 60 or more calendar
days, the modifying or revoking notice
will, provided that liquidation of the
entry in question has not become final,
apply to merchandise entered, or with-
drawn from warehouse for consump-
tion:

(i) Sixty calendar days after the date
of publication of the final modifying or
revoking notice in the Customs Bulletin
under paragraph (b)(2) of this section;
or

(if) At the option of any person with
regard to that person’s transaction, on
and after the date of publication of the
final modifying or revoking notice in
the Customs Bulletin under paragraph
(b)(2) of this section.

(3) Previous treatment accorded to sub-
stantially identical transactions. A final
notice that modifies or revokes the
treatment previously accorded by Cus-
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toms to substantially identical trans-
actions:

(i) Will be effective with respect to
transactions that are substantially
identical to the transaction described
in the modifying or revoking notice 60
calendar days after the date of publica-
tion of the final modifying or revoking
notice in the Customs Bulletin under
paragraph (b)(2) or paragraph (c)(2)(i)
of this section; and

(ii) Provided that liquidation of the
entry in question has not become final,
will apply to merchandise entered, or
withdrawn from warehouse for con-
sumption:

(A) Sixty calendar days after the
date of publication of the final modi-
fying or revoking notice in the Customs
Bulletin under paragraph (b)(2) or para-
graph (c)(2)(i) of this section; or

(B) At the option of a person who
makes a valid claim regarding previous
treatment, on and after the date of
publication of the final modifying or
revoking notice in the Customs Bulletin
under paragraph (b)(2) or paragraph
(c)(2)(i) of this section.

[T.D. 02-49, 67 FR 53497, Aug. 16, 2002; 67 FR
54733, Aug. 26, 2002]

§177.13 Inconsistent deci-

sions.

(a) Generally. Certain decisions made
by Customs officials at one field loca-
tion which are inconsistent with deci-
sions being made by Customs officials
at another location may be brought to
the attention of Customs Headquarters
for resolution by a petition filed by an
interested party. The types of decisions
which may be the subject of such a pe-
tition, a description of the parties who
qualify as interested parties, and the
period of time in which the petition
may be filed are set forth below.

(1) Inconsistent decisions subject to peti-
tion. The decisions which may be the
subject of a petition include:

(i) Decisions described in section
514(a) of the Tariff Act of 1930, as
amended (19 U.S.C. 1514(a)), made with
respect to the same, or substantially
similar, merchandise; and

(ii) Repeated decisions to conduct in-
tensified inspections or examinations
of merchandise at ports of entry.

(2) Interested Parties. The following
parties shall be considered interested

customs
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parties entitled to file a petition under
this section:

(i) Parties described in section
514(c)(1) of the Tariff Act of 1930, as
amended (19 U.S.C. 1514(c)(1)), as eligi-
ble to file a protest under section 514;

(ii) A port authority; and

(iii) An “‘interested party,” as de-
scribed in section 516(a)(2) of the Tariff
Act of 1930, as amended (19 U.S.C.
1516(a)(2)).

(3) Time for filing. In the case of deci-
sions described in section 514(a) of the
Tariff Act, the petition must be filed
within the time prescribed by section
514(c)(2), for filing a protest with re-
spect to the later (or latest) of the de-
cisions which are the subject of the pe-
tition. In the case of repeated decisions
to conduct intensified inspections or
examinations of merchandise at ports
of entry, the petition must be filed
within ninety (90) days of the later (or
latest) such decision.

(b) Petition—(1) Form. The petition
shall be in the form of a letter ad-
dressed to the Regulations and Rul-
ings, Office of International Trade,
U.S. Customs and Border Protection,
Washington, DC 20229-0001. Three cop-
ies of the petition should be submitted,
if possible.

(2) Content. The petition should con-
tain a complete description of the in-
consistent decisions complained of, in-
cluding the ports of entry (or other
Customs office) where the decisions
were made, entry numbers, and the
dates (or approximate dates) such deci-
sions were made. The information set
forth in the petition must be sufficient
to demonstrate the inconsistency of
the decisions described and that the
merchandise, or circumstances in
which the allegedly inconsistent deci-
sions were made, were substantially
similar. In the case of repeated deci-
sions regarding the inspection or exam-
ination of merchandise, the decisions
must be sufficient in number to dem-
onstrate a pattern of inconsistency not
attributable to random selection. Any
information which the petitioner con-
siders to be confidential business infor-
mation should be so noted pursuant to
§177.2(b)(7) of this subpart and a sani-
tized version of his petition should be
submitted as well as the three copies
requested in paragraph (b)(1) of this

§177.13

section. Petitions which do not contain
information sufficient to permit the
Customs Service to verify that the de-
cisions described have occurred will
not be considered properly filed and
will be returned to the petitioner for
additional information. Only one peti-
tion will be accepted by the Customs
Service with respect to the decisions
alleged to be inconsistent.

(i) Tariff classification decision. In the
case of decisions involving the tariff
classification of merchandise, the peti-
tion should also include, with respect
to each of the decisions described, the
information requested in §177.2 (b)(1)
and (b)(2)(ii) of this subpart, including
a sample (see §177.2(b)(3)).

(ii) Other subjects addressable by ad-
ministrative rulings. In the case of other
decisions involving subjects which
could be addressed under the adminis-
trative rulings procedure provided for
in §8§177.1 through 177.10 of this subpart,
the information contained in §177.2
(b)(1), (b)(2)(iii) and/or (b)(2)(iv), as ap-
plicable, should be also furnished for
each of the decisions addressed by the
petition.

(c) Publication and public comment.
Upon receipt of a properly filed peti-
tion, notice will be published in the
FEDERAL REGISTER announcing the re-
ceipt of the petition and describing the
decisions alleged to be inconsistent.
Public comment on the petition will be
permitted for a period of fifteen (15)
days after publication. Public com-
ment regarding the proper disposition
of the petition shall be limited to that
submitted in writing, either with the
petition or in response to the FEDERAL
REGISTER solicitation of public com-
ment.

(d) Determination of petition; distribu-
tion and publication. Within fifteen (15)
days after the close of the period for
public comment referred to in para-
graph (c) of this section, the Customs
Service will issue a decision to the pe-
titioner addressing the inconsistency
complained of. That decision will ei-
ther conform the inconsistent decisions
to the current views of the Customs
Service as to the proper tariff classi-
fication or other disposition of the sub-
ject of those decisions or explain why
no inconsistency exists. Copies of the
decisions to the petitioner will be
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transmitted directly to all ports (or
other Customs offices) identified in the
petition and will be distributed
through the Customs Information Ex-
change or by other means to such other
ports or offices as may be necessary to
correct any inconsistency identified. A
summary of the decision will also be
published in the FEDERAL REGISTER
and the weekly Customs Bulletin.

(e) Effective date. Unless otherwise
specified in the decision, a decision
issued in response to a petition filed
under this section will be effective im-
mediately and, where applicable, ap-
plied to all entries for which liquida-
tion is not final.

(f) Effect on other procedures. The fil-
ing of a petition under this procedure
shall not preclude the petitioner or any
other person entitled to do so from fil-
ing a protest or a domestic interested
party petition regarding the same mat-
ter under the procedures set forth in
sections 514, 515 and 516 of the Tariff
Act of 1930, as amended and parts 174
and 175 of this chapter, provided the
applicable requirements set forth
therein are complied with. However,
the decision issued in response to the
petition may serve as the basis for the
disposition of any protest so filed, or as
an information letter setting forth the
position of the Customs Service pursu-
ant to subpart A of part 175 of this
chapter. The decision issued in re-
sponse to a petition filed under this
section is not itself a decision subject
to protest under sections 514-515 of the
Tariff Act and part 174 of this chapter.

[T.D. 89-74, 54 FR 31517, July 31, 1989. Redes-

ignated by T.D. 02-49, 67 FR 53497, Aug. 16,
2002]

Subpart B—Government Procure-
ment; Country-of-Origin De-
terminations

AUTHORITY: R.S. 251, as amended (19 U.S.C.
66), sec. 624, 46 Stat. 759 (19 U.S.C. 1624); Pub.
L. 96-39, 93 Stat. 144.

SOURCE: T.D. 83-13, 48 FR 1189, Jan. 11, 1983,
unless otherwise noted.

§177.21 Applicability.

This subpart applies to the issuance
of country-of-origin advisory rulings
and final determinations relating to
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Government procurement under Title
I, “Trade Agreements Act of 1979,”
Pub. L. 96-39, 93 Stat. 144, for the pur-
pose of granting waivers of certain
“Buy American’ restrictions in U.S.
law or practice for products for eligible
countries. This subpart is intended to
be applied consistent with the Federal
Procurement Regulations (41 CFR part
1-6) and the Defense Acquisition Regu-
lation (32 CFR section VI).

§177.22 Definitions.

(a) Country of origin. For the purpose
of this subpart, an article is a product
of a country or instrumentality only if
(1) it is wholly the growth, product, or
manufacture of that country or instru-
mentality, or (2) in the case of an arti-
cle which consists in whole or in part
of materials from another country or
instrumentality, it has been substan-
tially transformed into a new and dif-
ferent article of commerce with a
name, character, or use distinct from
that of the article or articles from
which it was so transformed. The term
“instrumentality’”” shall not be con-
strued to include any agency or divi-
sion of the government of a country,
but may be construed to include such
arrangements as the European Eco-
nomic Community.

(b) Advisory ruling. An advisory rul-
ing is a non-binding, non-reviewable
written statement issued by the Direc-
tor, Commercial and Trade Facilita-
tion Division, Regulations and Rulings,
Headquarters, U.S. Customs and Border
protection, which does no more than
call attention to a well established in-
terpretation or principal of law relat-
ing to the country of origin, without
applying it to a particular set of facts.
CBP will issue an advisory ruling in re-
sponse to a request for a final deter-
mination if:

(1) The request suggests that general
information, rather than a final deter-
mination, is actually being sought,

(2) The request is incomplete or oth-
erwise fails to meet the requirements
set forth in §177.25(a), or

(3) The ruling requested cannot be
issued for any other reason, and CBP
believes that the general information
supplied by an advisory ruling may be
of some benefit to the party making
the request. An advisory ruling is not a
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ruling issued prior to
under 28 U.S.C. 1581(h).

(c) Final determination. A final deter-
mination is a binding judicially review-
able statement issued by the Executive
Director, Regulations and Rulings, Of-
fice of International Trade, Head-
quarters, U.S. Customs and Border Pro-
tection, in response to a written re-
quest submitted under the provisions
of this subpart that interprets and ap-
plies the provisions of law and regula-
tion relating to the country of origin
to a specific set of facts. A final deter-
mination may be issued to a party-at-
interest prior to actual entry of the
merchandise.

(d) Party-at-interest. For purposes of
this subpart the term party-at-interest
means:

(1) A foreign manufacturer, producer,
or exporter, or a United States im-
porter of merchandise which is the sub-
ject of a final determination under this
subpart,

(2) A manufacturer, producer, or
wholesaler in the United States of a
like product,

(3) United States members of a labor
organization or other association of
workers whose members are employed
in the manufacture, production, or
wholesale in the United States of a like
product, and

(4) A trade or business association a
majority of whose members manufac-
ture, produce, or wholesale a like prod-
uct in the United States.

importation

[T.D. 83-13, 48 FR 1189, Jan. 11, 1983, as
amended by T.D. 91-77, 56 FR 46115, Sept. 10,
1991]

§177.23 Who may request a country-of-
origin advisory ruling or final de-
termination.

A country-of-origin advisory ruling
or final determination may be re-
quested by:

(a) A foreign manufacturer, producer,
or exporter, or a United States im-
porter of merchandise,

(b) A manufacturer, producer, or
wholesaler in the United States of a
like product,

(c¢) United States members of a labor
organization or other association of
workers whose members are employed
in the manufacture, production, or

§177.26

wholesale in the United States of a like
product, or

(d) A trade or business association a
majority of whose members manufac-
ture, produce, or wholesale a like prod-
uct in the United States.

§177.24 By whom request is filed.

A request may be filed by an indi-
vidual or organization listed in §177.23
or by a duly authorized attorney or
agent on behalf of the individual or or-
ganization. A request filed by a cor-
poration shall be signed by a corporate
officer, and a request filed by a part-
nership shall be signed by a partner.

§177.25 Form and content of request.

(a) A request for an advisory ruling
shall be in writing and shall contain
such information as will enable Cus-
toms to provide the requester with the
applicable principle of law or well es-
tablished interpretation relating to the
particular country of origin.

(b) A request for a final determina-
tion shall be in writing and shall con-
tain the following information:

(1) The name of the requester, the re-
quester’s principal place of business,
and a statement that the requester is
authorized to file the request under the
provisions of §177.24;

(2) A description of the existing arti-
cle for which a country-of-origin deter-
mination is requested;

(3) The country or instrumentality
an article is claimed to be the product
of;

(4) Such further information as will
enable Customs to determine if an arti-
cle is a product of a specific country or
instrumentality, and;

(5) If applicable, the specific procure-
ment for which the final determination
is requested.

§177.26 Where request filed.

The request shall be filed with the
Executive Director, Regulations and
Rulings, Office of International Trade,
Headquarters, U.S. Customs and Border
Protection, 1300 Pennsylvania Avenue,
NW., Washington, DC 20229.

[T.D. 83-13, 48 FR 1189, Jan. 11, 1983, as
amended by T.D. 99-27, 64 FR 13677, Mar. 22,
1999]
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§177.27 Oral discussion of issues.

Any party authorized to request a
ruling under the provisions of §177.23
may request an opportunity for oral
discussion of the issues presented in
the request. The oral discussion of
issues will be governed by the provi-
sions of §177.4.

§177.28 Issuance of advisory rulings
and final determinations.

(a) Pursuant to a request for an advi-
sory ruling which meets the require-
ments of this subpart, Customs will
promptly issue an advisory ruling.

(b) Pursuant to a request for a final
determination which meets the re-
quirements of this subpart, Customs
will promptly issue a final determina-
tion. If the request does not meet the
requirements of this subpart Customs
may decline to issue a final determina-
tion or may issue instead an advisory
ruling.

(c) Requests for final determinations
which include the information set forth
in §177.25(b)(5) (relating to a specific
procurement) will be considered by
Customs before all other requests (ad-

visory rulings and final determina-

tions).

§177.29 Publication of notice of final
determinations.

Notice of all final determinations
shall be published in the FEDERAL REG-
ISTER within 60 days of the date the
final determination is issued.

§177.30 Review of final determina-
tions.

Any party-at-interest listed in
§177.22(d) may seek judicial review of a
final determination within 30 days
after publication of such determination
in the FEDERAL REGISTER, and may
seek judicial review of a refusal to
issue a final determination within 30
days after such refusal. The Court of
International Trade shall have exclu-
sive jurisdiction to review a final de-
termination or a refusal to issue a final
determination made under this sub-
part.

§177.31 Reexamination of final deter-
minations.

A party-at-interest, other than the
party-at-interest which requested and
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received the initial final determina-
tion, may ask Customs to consider the
matter anew and issue, on an expedited
basis, a new final determination. Such
a request shall specifically identify the
previous final determination. Upon re-
ceipt of such a request, Customs will
issue a new final determination within
five working days of receipt of the re-
quest unless (a) the previous final de-
termination was the subject of a con-
tested lawsuit timely filed in the Court
of International Trade under 28 U.S.C.
1581(e) or, (b) the merchandise at issue
in the initial final determination was
tendered and deemed responsive to the
request for proposals or an invitation
for bids in a competitive procurement
subject to the Buy American Act (41
U.S.C. 10a et seq.) and a contract under
such procurement was let. Any new
final determination issued under this
section shall be published in accord-
ance with §177.29 and is reviewable
under §177.30.

PART 178—APPROVAL OF INFOR-
MATION COLLECTION REQUIRE-
MENTS

Sec.
178.1 Purpose.
178.2 Listing of OMB control numbers.

AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 1624; 44
U.S.C. 3501 et seq.

§178.1 Purpose.

This part sets forth the control num-
bers assigned to information collec-
tions of the Customs Service by the Of-
fice of Management and Budget pursu-
ant to the Paperwork Reduction Act of
1980, Pub. L. 96-511. This part complies
with the requirements of the Paper-
work Reduction Act of 1980, and imple-
ments regulations promulgated by the
Office of Management and Budget, (5
CFR 1320.7(f)(2), 1320.12(d) and 1320.13(j))
which require that agencies display a
current control number assigned by the
Director of the Office of Management
and Budget for each agency informa-
tion collection.

[T.D. 85-53, 50 FR 11849, Mar. 26, 1985]
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